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1. INTRODUCTION 

The UK managing director of live entertainment company Live Nation, Stuart Galbraith, 

said recently: "The UK live music scene is more buoyant now than I can ever remember 

it."1 As a regular visitor of concerts in the United Kingdom I do agree with Galbraith and I 

think this statement is applicable to many other countries as well. Concert tickets are 

sold out in no time, regardless the high prices of the tickets. Galbraith thinks the reason 

for the popularity of live concerts is that generally speaking more people are interested in 

music.2 Charlie Presburg of concert information service Pollstar says that "Computers, e-

mail, texts and mobile phones mean people have much more access to information than 

they did five or six years ago".3 This is of course an advantage of the new technologies, 

but we should not forget that generally new technologies have killed record sales, since a 

vast number of people now download music illegally. For this reason artists can not rely 

on record sales as a substantial income source anymore and have to focus mainly on live 

performances and merchandising to earn their incomes. David Bowie predicted this 

situation already in 2002 stating that: “Music itself is going to become like running water 

or electricity.”4 For this reason he advised artists: “You’d better be prepared for doing a 

lot of touring because that’s really the only unique situation that’s going to be left.”5  I 

think better access to music and the need for artists to do more live performances is the 

reason for the booming live music scene.  

An artist doing more live performances means more chances that things can go wrong. 

Artists can exhaust themselves by doing too many concerts, which can result in 

cancellation of concerts or bad performances. Very often you read in the newspaper that 

a concert is being cancelled for reasons of illness or other circumstances. A very recent 

example is the cancellation of the remaining UK tour of Amy Winehouse on grounds of 

mental and physical health issues. The cancellation was instructed by her doctor.6 It is 

pretty obvious that this cancellation was self-induced, since Amy Winehouse has a drugs 

problem. This made me wonder if this is a legitimate reason to cancel a concert. Did Amy 

Winehouse have a good excuse or was she in breach of contract? What are the 

consequences for the parties who organize a concert when an artist cancels on them? 

Who bears the loss? What about taking legal action against artists who cancel their 

concerts? Another interesting aspect is a bad performance of a concert. Is this a breach 

of contract? Can the audience get its money back? Before Amy Winehouse cancelled the 

                                                 
1
 Briggs, C. ‘Golden age for live music scene’. 16 April 2007. Available at 

http://news.bbc.co.uk/1/hi/entertainment/6542871.stm [ Last accessed 7 January 2008] 
2
 Ibid. 
3 Ibid. 
4
 Pareles, J. David Bowie, twenty-first-century entrepreneur. New York Times, June 9, 2002. Available at 

http://query.nytimes.com/gst/fullpage.html?res=9B03E1DA113AF93AA35755C0A9649C8B63 
5 Ibid. 
6 Goldberg, S. Amy Winehouse cancels remaining shows of UK tour. 27 November 2007. Available at  
http://www.dmwmedia.com/news/2007/11/27/amy-winehouse-cancels-remaing-shows-uk-tour [ Last accessed 
7 January 2008] 
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rest of her UK tour, she performed a couple of her concerts very badly7, which resulted in 

people walking out on her and claiming their money back. Does the audience have a 

cause of action against a bad performer? In this essay I will attempt to find the answers 

to these questions.  

 

2. The live performance contract 

The contract parties to a live performance contract (if there is one) are either the venue 

and the artist or the promoter and the artist. Sometimes the contract is made up 

between the booking agency and the artist. The venue (or promoter) will then have a 

contract with the booking agency. In this piece of work, I will only talk about contracts 

made up between the artist and the venue/promoter. The booking agent of the artist 

negotiates the contract with the promoter or the venue. The more famous an artist is, 

the more bargaining power he will have, which will result in the demands of the artist 

being higher.8  A live performance contract will amongst other things contain the date of 

the concert, the name of the venue, the length of the concert, the fee, the billing of the 

concert, cancellation clauses, arrangements about merchandising, possible riders and so 

on. The most important clause of the contract is of course the fee, which will be paid to 

the artist. There are different ways of paying an artist.9 Usually a substantial part of the 

performance fee has to be paid in advance to the artist. Mostly this advance is paid to 

the booking agent on exchange of the signed copies of the live performance contract. 

This advance is to ensure that the artist gets some compensation, if the promoter 

breaches the contract. The balance of the fee, will usually be paid after the artist’s 

performance.10 If the promoter is paying for travel and accommodation costs of the 

artist, costs of for example hiring a sound system etcetera, then this should be 

mentioned in the contract as well.11 

 

3. Non-performance: is there an excuse or is it breach of contract? 

 

3.1 Force majeure clauses and the doctrine of frustration 

Most live performance contracts contain a force majeure clause. This clause gives 

circumstances in which a party to the contract is discharged from performing its 

                                                 
7
 Her concert in Birmingham on 14 November 2007 according to Rajan, A. 'Drunken' Winehouse heckled off 

stage at shambolic concert. 16 November 2007 available at  
http://arts.independent.co.uk/music/news/article3166443.ece [Last accessed 7 January 2008] 
And her concert on 24 November 2007 in London’s Hammersmith Apollo according to the NME. ‘Amy 
Winehouse fans revolt after shambolic gig’. 26 November 2007 available at http://www.nme.com/news/amy-
winehouse/32732 [Last accessed 7 January 2008] 
8
 Bagehot, R. Music Business Agreements. 1st  ed. London: Waterlow Publishers, 1989 
9
 For example door-split deals or a guaranteed fee 
10
 Supra note 8 

11
 Supra note 8 
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contractual obligations, when performance is made impossible by circumstances beyond 

the party’s reasonable control.12  

The force majeure event which will be most called upon, will most likely be the event of 

illness or incapacity of the artist. A recent example is the concert of Led Zeppelin being 

cancelled on the grounds of the fact that guitarist Jimmy Page had broken his finger. The 

concert was postponed with two weeks.13 Since this concert was a reunion concert, many 

people from all over the world organized trips to get to London at the original date, who 

were now forced to cancel their trips and possibly pay a new airline ticket to get to 

London. This postponement will have costed a lot of money to the promoters, other 

artists, who were supposed to play at that night as well and had to reschedule their 

diary. Another example worth mentioning is Shakira, cancelling her concert in the 

Netherlands at the last minute on grounds of laryngitis, disappointing 34000 fans who 

were already in the stadium and made travel and parking costs for nothing.14  

Other events which are often referred to in force majeure clauses in live performance 

agreements are strikes, transportation problems, wars, fire, serious or dangerous 

weather conditions, national calamity, Act of God, actual or threatened riots or civil 

disorder, faulty or insufficient electrical power, inadequate or unsafe staging etcetera.15  

In the absence of a force majeure clause or if the force majeure clause does not cover 

the particular force majeure event that has happened, the doctrine of frustration will 

apply to a contract that is governed by English law.16 English law used to follow a very 

strict and rigid approach towards contractual liability.17 It was very difficult for a party to 

be excused from its contractual obligations, even in the case performance had become 

very difficult or even impossible by unforeseen events. The courts were of the opinion 

that parties could always make express provisions in the contract for unforeseen events. 

If the parties failed to make express provisions, they should be bound by their 

contractual obligations.18  

Through the years as the doctrine of frustration developed starting with the famous 

Taylor v Caldwell case19, this approach has become less rigid, however the doctrine still 

                                                 
12
 Coyle, M. ‘Frustration of a contract’. 19 August 2005. Available at 

http://www.lawdit.co.uk/reading_room/room/view_article.asp?name=../articles/Frustration%20of%20a%20Co
ntract.htm [ Last accessed 8 January 2008] 
13 Telegraph. Led Zeppelin postpone London reunion concert’. 3 November 2007 Available at: 
http://www.telegraph.co.uk/news/main.jhtml?xml=/news/2007/11/02/nzep102.xml [ Last accessed 7 January 
2008] 
14 Elzenga, N. ‘Shakira liet verstek gaan’. Algemeen Dagblad. 4 February 2007. Available at:  
http://www.ad.nl/cultuurenshow/article1057668.ece [Last accessed 7 January 2008] 
15
 According to several live performance contracts drafted by UK agents, which I was provided with by a Dutch 

booking agent, called Abdullah Geels  (Audiomaze), also Parker and McKendrick mention some events in their 
article, see infra note 21 
16
 Ambrose, C. Force Majeure in International Contracts- The English Law Perspective. Business Law 

International. 2003, pp. 234- 240 
17 Ibid. 
18
 Case Paradine v Jane (1647) Aleyn 26 

19
 Taylor v Caldwell (1863) 32 LJQB 164 
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operates within narrow limits and is not created just to escape a bad bargain.20 This 

narrow scope of the doctrine is the reason for parties to include force majeure clauses in 

the contract. Force majeure clauses are much more flexible and give the parties the 

possibility to include events which excuse the parties from their contractual obligations, 

which under common law would not have been considered as a legitimate reason for the 

contract to be frustrated.21 The second reason for parties to include a force majeure 

clause in a contract, is that under the doctrine of frustration a contract is always 

terminated. It is not possible to adapt the contract to the changing circumstances. A 

force majeure clause, on the other hand, offers flexibility and can for example state that 

performance is to be postponed.22 

It seems to me that most live performance agreements only contain a force majeure 

clause in favour of the artist. I think there are a couple of reasons for that. First of all, it 

is the venue or the promoter who takes the initiative to book the act. Therefore it would 

be a bit strange if he could state in a force majeure clause that he could cancel the 

concert if, for example, it appears that not enough tickets have been sold. Most artists 

would not easily agree with a clause like this. Secondly, there will be less unforeseen 

circumstances for the promoter or the venue which will make performance impossible. 

The event has to be a severe one, like for instance a fire. 

When an artist cancels the concert on grounds of illness, a doctor’s certificate should be 

presented to the venue or promoter. For this essay I have spoken to some people in the 

live music business, Edwin van Andel who books the artists for a concert venue23 in 

Amsterdam and Willem Venema, who is a concert promoter, booking agent and artist 

manager in the Netherlands24. Both made clear that a doctor’s certificate is something 

which an artist can obtain very easily, even when the artist is not ill. With money it is not 

so difficult to find a doctor who issues such a certificate. Also in the case of Amy 

Winehouse she obtained a doctor’s certificate and therefore had a legitimate reason to 

cancel although probably the illness was self-induced. This is a risk that a promoter or a 

venue takes when booking an artist who is known for a drugs or alcohol problem.  

 

3.2 What costs does a promoter/venue lose when a concert is cancelled on 

ground of force majeure? 

A cancellation on grounds of force majeure mostly happens very last minute and is very 

inconvenient for the venue or the promoter. It will be difficult or even impossible to find a 

                                                 
20
 Koffman, L. and Macdonald, E. The Law of Contract. 3rd ed. Croydon: Tolley Publishing Company Limited, 

1998  
21
 Parker, M. and McKendrick E.  Drafting force majeure clauses: some practical considerations. International 

Company and Commercial Law Review. 2000, 11(4), pp. 132-138 
22
 Ibid. 

23
 The venue is called ‘Melkweg’. Venue’s website is: http://www.melkweg.nl [ Last accessed 8 January 2008] 

24 His company is called ‘The Alternative’, website: http://www.thealternative.nl  [ Last accessed 8 January 
2008] 
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substitute act, publicity and production costs are lost. When a venue is hired, hire costs 

will most likely be lost. Also it is possible that the promoter/venue 25already paid airline 

tickets which are not refundable. In most cases a substitute date for the concert will be 

agreed on, in that case the promoter needs to spend money on publicity again. 

Sometimes however it is not possible to find another date. If there is no substitute date, 

tickets will be refunded to the audience, which will cost time and money as well. All in all 

a lot of costs will be lost, which can not be claimed back from that artist, since he is 

excused from his contractual obligations. It is possible that the promoter already paid a 

deposit to the artist. This deposit should be refunded to the promoter. However, 

sometimes live performance agreements contain clauses that the deposit will not be 

refunded in case the artist cancels on grounds of force majeure. This clause I have seen 

in some agreements. For this reason it is always necessary to check the contract very 

carefully and to have this clause deleted. 

If the contract does not state the financial consequences of a force majeure event, it is 

possible that the doctrine of frustration is applicable on how to deal with paid sums of 

money before the parties were discharged of their obligations. Under the doctrine of 

frustration the original position was that the parties’ losses will generally lie where they 

fall’.26 Money which was paid before discharge could not be recovered.27 Since this rule 

has been criticised heavily and was considered to be unfair, the Law Reform (Frustrated 

Contracts) Act 1943 was introduced, which deals with the financial consequences of 

frustrated contracts. If the parties have put a force majeure clause in the contract and 

have stated the financial consequences in the contract, the Act is not applicable (section 

2(3). If the Act is applicable section 1 (2) provides that all sums which are paid or were 

payable before the discharge of the parties shall be recoverable or cease to be payable. 

This provision is subject to the other provision mentioned in the rest of section 1(2) that 

if the party to whom the sum is paid has incurred expenses, the court may consider that 

the party can retain a part of the sum. A case which dealt with paid advances, expenses 

and the Law Reform (Frustrated Contracts) Act 1943 is the Guns ‘n Roses case28. The 

band was supposed to play a concert in Madrid. Due to the fact that the stadium was 

considered to be unsafe by the local authorities, the obtained permit by the promoters 

was withdrawn, which resulted in the concert being cancelled. The promoters already 

paid a deposit ($ 412500) to the band. The band claimed that the promoters were in 

breach of contract and claimed the balance of the fee. Alternatively, the band claimed 

that they incurred expenses of $ 182000, which had to be deducted from the paid 

                                                 
25
 In the rest of the essay I will talk about a promoter, but this could mean venue as well (where appropriate) 

26
 See supra note 16 

27
 Treitel, G. Frustration and Force Majeure. 2nd ed. London: Thomson, Sweet & Maxwell, 2004 

28 Gamerco SA v ICM/Fair Warning (Agency) Ltd and others [1995] 1 WLR  1226 
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deposit. The court ruled that the contract was frustrated and that the band had to pay 

the whole deposit back to the promoter. The court did not deduct the expenses the band 

had incurred, since the nature of the expenses was not very clear and it was impossible 

to determine an exact amount. 

From the abovementioned we can conclude that promoters will always lose money when 

a concert is being cancelled on grounds of force majeure events. It is very likely that the 

paid advance can be recovered, but publicity costs, production costs etcetera not. It is 

possible for the promoter to take out a contingency insurance29. Since the premium of 

this insurance is very high, it will only be interesting to take out such an insurance, when 

a really big concert is organized in for example a football stadium. 

 

3.3 Can the audience claim its money back (and claim damages) when a concert 

is cancelled?  

In general ticket costs will be refunded by the promoter. In the abovementioned cases of 

Led Zeppelin and Shakira, it is obvious that the cancellation has costed the audience 

more money than only the ticket costs, namely travel and parking costs. Since the 

general terms and conditions of a ticket will in most cases exclude the promoter’s liability 

for costs which are made by the audience due to a cancellation, other than the ticket 

costs,30 the audience does not have a cause of action to claim these costs back. A very 

interesting US case31 about this matter concerns a concert of the band Aerosmith. This 

band was supposed to perform a concert on the 26th of September, 2007 in Maui, Hawaii, 

but was cancelled on grounds of logistical problems. They could not get their equipment 

in on time, since an earlier concert in Chicago which was supposed to be performed on 

the 10th of September was rescheduled to the 24th of September due to illness. The band 

later found out that they could not get the equipment to Hawaii within 2 days (which 

they of course could have known at the time they rescheduled the Chicago concert) and 

had to cancel the concert on the 26th. They did not reschedule it. On the 29th of 

September Aerosmith came to Hawaii to perform a private concert for Toyota car dealers 

in Honolulu. A lot of fans were very upset about the situation. Although they had been 

refunded the ticket price, travel costs, handling fees and other costs were not refunded. 

Two fans have now filed a putative class action against the band Aerosmith, Aerosmith’s 

management, Aerosmith’s fan club and the concert venue alleging ‘negligent 

misrepresentation, failure in delivering services, deceptive marketing, negligence, unjust 

                                                 
29
 Mostly insured by Lloyd’s London. An interesting article about insuring live shows by Hunter, L. ‘A Risky 

Business: The Changing Face of Insurance Brokerage’. IQ Magazine. 17 October 2007. Available at 
http://www.ilmc.com/iq_magazine/iq_features/a_risky_business_the_changing_face_of_insurance_brokerage_
24.html [ Last accessed 8 January 2008] 
30
 See for example clause 16 of the ticket terms and conditions of Ticketmaster available at 

http://www.ticketmaster.co.uk/legal/purchase.html [ Last accessed 9 January 2008] 
31
 Lisa A. Sanchez and Jerry D. Saviano v. Aerosmith, et al. First Circuit Court State of Hawaii. 
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enrichment and conspiracy’.32 The suit estimates the cancellation cost ticket-buyers up to 

$3 million in travel costs and other expenses. The band Aerosmith (not the other 

defendants) has answered the complaint denying all allegations, inter alia stating that 

there is no contractual relationship between the plaintiffs and the answering 

defendants.33 The case will be argued next month. Should the court approve proceedings 

on a class action basis, all ticket buyers (about 10000) will automatically be included in 

the action, unless they opt out. I have read the complaint of the plaintiffs and it seems to 

me they have good grounds, since Aerosmith most likely did not have a legitimate reason 

to cancel the concert and to not reschedule it. It will be very interesting to learn what the 

outcome will be. 

If an artist does not have a legitimate excuse to cancel the concert and can not rely on 

the force majeure clause, the artist will thus be in breach of contract. This will probably 

be the case in the Aerosmith-case. It is however unclear how the concert venue has dealt 

with the cancellation on grounds of logistical problems. Maybe the venue had taken out 

an insurance against this contingency. However if it appears that there was no legitimate 

excuse, the insurance will not pay, since breach of contract is not an insured peril. The 

venue is faced with a claim of the audience on grounds of breach of contract. It is thus 

very likely that the venue will be forced to sue Aerosmith as well. 

 

3.4 Breach of contract: UK case law 

In my research I was surprised that I could not find a lot of UK cases regarding artists 

who breached their contract by cancelling a concert. I found only one court case about a 

cancelled concert of Van Morrison.34 Van Morrison was supposed to perform an ‘intimate’ 

gig in the back garden of a pub for about 1500 people. There were strict rules about 

publicity of the gig in the contract with the pub owner. When the pub owner gave some 

interviews to newspapers and a radio station without Morrison’s permission, Morrison 

claimed that the contract was breached, cancelled the gig and kept the fee of £ 20000 

which was paid by the pub owner. The pub owner denied that he breached the contract 

and then sued Morrison for breach of contract for cancelling the gig. The judge ruled in 

favour of the pub owner and Morrison had to pay back the fee of £ 20000 and £ 20000 in 

damages. Another recent (unreported) court case (October 2007) is Boy George 

cancelling a gig in Los Angeles without having a legitimate excuse. The promoter sued 

                                                 
32
 First amended complaint by plaintiffs Sanchez and Saviano dated 26 October 2007 available at website: 

http://www.sueaerosmith.com/First.Amended.Complaint.pdf [ Last accessed 7 January 2008] 
33
 Answer of defendants dated 14 December 2007, available at website: 

http://www.sueaerosmith.com/aerosmith.answer.to.complaint.pdf [ Last accessed 7 January 2008] 
34 Marlow (t/a Crown Hotel) v Exile Productions Ltd (Damages) [2003] EWHC 2631 (QBD) 
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Boy George and the judge ruled that he had to pay £31000 to compensate the 

promoter’s losses and expected income.35  

 

4. Is bad-performance breach of contract? 

It is very possible that an artist gives a bad performance. The artist can for example be 

drunk, drugged or exhausted. A live performance contract will most likely not contain a 

clause that the concert will be of a certain quality, so I think it will be difficult for a 

promoter to claim that the artist breached the contract. The contract will probably do 

contain a duration clause. If the artist is contractually bound to perform for an hour and 

he only performs for 30 minutes, the artist will be in breach of contract and could be 

sued by the promoter. 

The audience will most likely not have a cause of action when the artist performs not 

long enough or performs badly. As mentioned before some of the recent concerts of Amy 

Winehouse were performed very badly.36 A lot of people claimed their money back with 

promoter Metropolis Music. The question is if the audience has a cause of action against 

Amy Winehouse and the promoter. Whether or not you like a concert is a subjective 

judgment. A very interesting article has been written about this topic by Rosenblatt.37 In 

this article he discusses the Creed-case (USA)38. Four fans filed a class action law suit 

against the band Creed for performing a really bad concert. The singer was so drunk, 

that nobody could hardly hear what he was singing, also he left the stage a few times 

during the concert. The fans sued the band Creed, Ticketmaster and the promoter 

claiming breach of contract and unjust enrichment. When I first read that fans had sued 

a band for a bad performance, I could hardly believe it. Then again I was not that 

surprised since the suit was filed by Americans who are famous for suing over the most 

ridiculous things and sometimes get awarded millions in damages. When I read the 

outcome of this case I was very relieved to learn that the judges used their common 

sense and ruled in favour of the defendants. A beautiful quote by the court, which I very 

much agree with, is the following: “Our courts are not, and cannot be, rock critics”.39 In 

his article, Rosenblatt examines the matter further and attempts to answer any legal 

questions that have arisen from the Creed-case by looking at case law. He discusses for 

example what exactly a ticket is and if it gives a quality guarantee, what cause of action 

are available to disappointed concertgoers, should courts even be involved in judging 

                                                 
35 Leeming, C. ‘Boy George forced to pay up’. Manchester Evening News. 8 October 2007 available at 
http://www.manchestereveningnews.co.uk/news/s/1018856_boy_george_forced_to_pay_up [ Last accessed 7 
January 2008] 
36
 See supra note 7 

37 Rosenblatt, B.A. I Know, It’s Only Rock and Roll, But Did They Like It?: An Assessment of Causes of Action 
Concerning the Disappointment of Subjective Consumer Expectations Within the Live Performance Industry. 
UCLA Entertainment Law Review. 2005-2006, no. 13, pp. 33-54 
38
 Berenz, et. al. v. Creed Music Inc. (Diamond Road, Inc.), USA Interactive (Ticketmaster) and Jeff Hanson 

Management & Promotions Inc. No. 03 CH 07106, Chancery Division of the Circuit Court of Cook County, Illinois 
39
 Quoted on page 51 of Rosenblatt’s article, see supra note 37 
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about good or bad performances? From the existing US case law the conclusion can be 

drawn that a ticket to a live event is “nothing more than the purchase of a license that 

entitles the purchaser to enter and remain in the venue for the event, and perhaps 

entitles the purchaser to some form of performance”.40 A ticket therefore does not give a 

quality guarantee. Rosenblatt also discusses some case law regarding sports events, a 

sports team which loses all the time does not entitle the ticket holder to a refund as well 

as a bad performance of an artist does not entitle a ticket holder to a refund. Rosenblatt 

finds that spontaneity and unpredictability is intrinsic to rock and roll. Rosenblatt also 

discusses the problem of a class action suit where there must be a common sense of 

disappointment. He states that not everybody has the same motivation to go to a 

concert, namely to see a good performance. Some people go there just to have a fun 

night out, to enjoy live music in general or for any other reasons. The subjectivity of the 

quality of a concert is a problem and Rosenblatt thinks it is not up to the courts to decide 

if a concert is good or bad. Rosenblatt is of the opinion that there are other remedies for 

disappointed concertgoers than to sue, namely stop buying a band’s records, stop 

attending live performances, write a bad critic and so on. In this way the band will pay 

the prize for a bad concert. Like Rosenblatt I believe this is the right way and that legal 

action should not be one of the options. 

Fortunately there is no case law on badly performed concerts in the UK, but I think we 

can assume that legal action by consumers is not possible in the UK as well. The general 

terms and conditions of the sale of a concert ticket will mostly contain a clause that the 

promoter will not be liable for the content of the concert, the way the concert is 

performed and the length of the concert. But even when this liability is not excluded, it 

does not mean that the promoter is liable. Normally tickets for an event are “issued 

subject to terms and conditions which govern the basis on which the ticket holder is 

licensed to enter the venue”.41 A ticket is mostly a “personal revocable license which can 

be withdrawn and admission can be refused at any time upon refunding the printed 

purchase price”.42 A ticket gives you entrance to a venue.43 A concert ticket does not give 

a quality or duration guarantee. 

 

5. Is taking legal action always the right solution in the live music industry? 

In doing this research I found out that there is not much case law on cancellation of 

concerts. This surprised me, since the newspapers are full of stories about cancelled 

                                                 
40
 Page 37 of Rosenblatt’s article, see supra note 37 

41 Encyclopaedia of Forms and Precedents/SPORT AND SPONSORSHIP vol 39(2) 2004/(B) Commentary/(7) 

VENUES AND STAGING/C: TICKETING/214 Terms and conditions of tickets 
42 Ticketmaster purchase policy terms and conditions clause 1, accessed from website 
http://www.ticketmaster.co.uk/legal/purchase.html on 27 December 2007 
43
 See also Encyclopaedia of Forms and Precedents/SPORT AND SPONSORSHIP vol 39(2) 2004/(C) Forms and 

Precedents/F: VENUES/71 Terms and conditions for tickets 

 



源 ַ◌

 12

concerts. It is possible that most artists cancel on grounds of the force majeure clause, 

which relieve the artists from their contractual obligations and thus is no breach of 

contract. But of course this can not always be the case. I am sure it happens frequently 

that artists breach their contract with the promoter by just not showing up. It is very 

possible that legal action is just not being taken by the promoters when an artist is in 

breach of contract. As mentioned before I have spoken to some people in the live music 

industry and I had e-mail contact with a big concert promoter in the UK called Barry 

Marshall.44 From their information it appeared to me that the live music business is all 

about building relationships, keeping the relationships good, trust and loyalty. Promoters 

and venues do not have long term contractual relationships with the artists and their 

agents. There exist only on-off contracts for one show. It seems to me that even this on-

off contract is not something that is highly valued by promoters and artists. Promoter 

Willem Venema has organized some big concerts in his life and uses contracts for the 

shows, but if often happens that the contracts are not signed or are only received after 

the show. Trust is again a very important aspect. In Venema’s 35 year career only one 

time he experienced a situation where legal action was taken. A concert by the Smiths at 

a festival in Holland called Pinkpop was cancelled since the singer Morrissey who is a 

vegetarian found out that hamburgers were being sold on the festival ground. Since the 

legal action became too expensive in the end, they stopped it.  

Stewart Macaulay has found in his studies that legal action is seldom used to adjust 

relationships or to settle issues.45 In general, businessmen avoid referring to the contract 

when settling an issue, even when the contract clearly states what happens when 

something goes wrong. The best thing is just to negotiate a solution with the other party 

as if there is no contract. In Macaulay’s article a purchasing agent was quoted who said 

that if there is a problem and you ever want to do business again you never read 

legalistic contract clauses at each other.46  

Macaulay’s theory certainly applies to the live music industry. If a promoter or venue 

sues an artist for breach of contract he can be sure that the artist will never collaborate 

with him anymore. This counts for small and big artists. Apart from the fact that it might 

not be interesting to sue a small artist, since not a lot of money will be involved, a 

promoter or venue will think twice before suing him. The artist can get very big and can 

then make the promoter or the venue a lot of money. When you sue, it is very unlikely 

that the artist will come back to you in the future. Mostly the parties will solve the 

problem mutually. Edwin van Andel mentioned the example that the other day there was 

a hip-hop artist who was supposed to do a show for an hour, but only performed for 30 

                                                 
44
 See website http://www.marshall-arts.co.uk/ [ Last accessed 8 January 2008] 

45 Macaulay, S. Non-Contractual Relations in Business: a Preliminary Study, American Sociological Review. 
1963, Vol. 28, No.1, pp. 55-67 
46 Ibid. 
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minutes. They did not sue, but arranged with the agent that they will get a discount on 

the next act they booked with this agent.  

If a big artist cancels a big show, where lots of money is at stake, the chances that the 

promoter will sue are not very high as well. The promoter wants the artist to keep  

working with him in the future, so a lot of money can be made.  

 

6. CONCLUSION 

From the abovementioned I conclude that it seems that artists have relatively much 

bargaining power in negotiating a live performance contract. A contract is not a 

guarantee that the concert will be performed, since it seems relatively easy for an artist 

to rely on the force majeure clause. Even when the artist can not rely on the force 

majeure and is thus in breach of contract, the artist will mostly get away with it. Due to 

the fact that promoters do not have long term contractual relationships with artists but 

instead have a relationship based on loyalty, legal action is not taken easily. It is 

necessary for promoters to keep a good relationship with the artists, so that artists will 

collaborate with them again. I do not think that this situation will change due to the fact 

that live performances are now the major income source for artists. Maybe the artist will 

cancel less easily, because he needs the money. But as long as concerts are a lucrative 

business, which at the moment is the case, promoters will most likely not take legal 

action easily. The chances that the concerts will be of less quality could be very possible, 

since artists will have a busier touring schedule. I do not think that this will lead to the 

public taking legal action, like what happened in the USA. I think that people in the UK 

are more sensible and all realize that legal action is not the right remedy for punishing an 

artist for a bad concert. They will just be annoyed for a while, have a cup of tea and 

forget about it.  
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